FEDERAL BRIDGE LEGISLATION AND THE CONSTITUTION
PAXTON BLAIR Twenty-one years ago was the last occasion on which Congress enacted a comprehensive regulatory act 1 on the subject of bridges, which, mirabile dictu, it has not yet found itself under the necessity of amplifying, recasting, or amending in any way. The detractors of our national legislature have often accused it of meaning one thing and accomplishing another. 2 But here, at any rate, Congress expressed itself well, for it was not until the very recent decision of Newark v. Central R. R. of New Jersey, 3 that there occurred any suggestion from the bench of any doubt as to the intent of Congress in passing the Bridge Act of 1906. Even this suggestion merely took the form of the adoption of such a ratio decidendi as would render it unnecessary to pass upon the question whether Congress intended, in authorizing, by special act, a bridge over navigable waters wholly within one state, to dispense with state assent to the construction of the bridge.
The court likewise refrained from deciding whether Congress could constitutionally dispense with state assent in such cases.
It is submitted that behind the court's dubitat lies a constitutional question of no mean profundity; and that a full analysis of the subject calls for inquiry into: (1) the normal source of power to construct a bridge over navigable waters wholly within one state; (2) congressional policy in bridge legislation prior to the Act of 1906; (3) the scope of the Bridge Act of 1906; (4) the sufficiency of existing federal statutes to effect a supersession of state legislation on the subject of bridges; and (5) the residue of unexerted congressional power.
I. THE STATE AS THE NORMAL SOURCE OF POWER TO BUILD BRIDGES
It is clear, upon the authorities, that the normal source of power to construct a bridge over navigable waters is in the state itself.
The most recent, as well as the most profound, discussion of this subject by the Supreme Court is found in the case of International Bridge Co. v. New York.5 The facts of the case are somewhat complicated and a rather full statement is indispensa-ble to a proper perception of the relative state and federal powers in the premises. The International Bridge Company was incorported by a special act 6 for the purpose of erecting across the Niagara River at Buffalo a bridge for the use of persons on foot as well as of vehicles and trains. A special act of CongressT approved the bridge preliminarily and a later statute, 8 passed upon its completion, declared the bridge "to be a lawful structure, and an established post route for the mail of the United States." In 1899 the bridge was rebuilt without roadways and footpaths, pursuant to plans approved by the Secretary of War, but not by the state authorities. The rebuilding was completed in the year 1901. In 1907 the Secretary of War gave notice to the company that the bridge obstructed navigation and required changes. The bridge was again reconstructed under the direction of the Secretary of War, without roadways and footpaths. The consent of the state authorities was, on this occasion also, neither sought nor obtained. The adoption of legislation 0 to compel the restoration of the roadways and footpaths precipitated the suit in question, for the bridge company took the view that the action of the Secretary of War withdrew the bridge permanently from state control. In this it was unsuccessful, and the adverse view of the state courts '" was upheld in the Supreme Court.
The Supreme Court said: -"The part of the structure with which we are concerned is within the territorial jurisdiction of the State of New York ... The State was the source of every title to that land and, apart from the special purposes to which it might be destined, of every right to use it. Any structure upon it considered merely as a structure is erected by the authority of New York. The nature and qualifications of owmership are decided by the State and although certain supervening uses consistent with those qualifications cannot be interfered with by the State, still the foundation of a right to use the land at all must be laid by state law. Not only the existence of the Company but its right to build upon New York land came from New York . . . 
550.
7 16 Stat. 173 (1870) . s18 Stat. 275 (1874) 9971) and said, at 133, 41 Sup. Ct. at 59: "The act does not make Congress the source of the right to build but assumes that the right comes from another source, that is, the State. It merely subjects the right supposed to have been obtained from there to the further condition of getting from Congress consent to action upon the grant.', "From an early date the State has been recognized as the source of authority in the absence of action by Congress. ... And this Court has been slow to interpret such action as intended to exclude the source of rights from all power in the premises."
The effect of the decision is to declare that the states are the normal source of power to construct bridges and, save for the exceptional occurrence of positive action by Congress granting original and plenary power to particular grantees, 13 they are the only source. 1 4
The decision is logical, and is supported by authority." But granting that the states are the normal source of power to authorize bridges, to what inherent sovereign right must we look for the ultimate source of that power itself, and are there limits to the exercise of that power?
The ultimate source of the power is the states' ownership of submerged lands.
"The shores of navigable waters, and the the court refused to enjoin the reconstruction of a certain bridge on plans approved both by the state and by the War Department. The court viewed the plaintiff's conduct as captious, and quoted in full as an appendix to its opinion a "Memorandum for the Secretary of War" wherein was set forth the advice the Secretary acted on in issuing, over the protests of this plaintiff, his approval of the bridge plans in question. The memorandum is dated Feb. 18, 1922, and is signed by J. A. Hull, Acting Judge-Advocate General, and by J. M. Wainwright, Assistant Secretary of War. After citing and commenting on several cases, the memorandum states, at 192, 207 Pac. at 223: "This comment seems necessary because of the great weight which complainants appear to attach to the instrument whose revocation they seek and which is referred to in several places in their brief as a 'permit.' The fact is that without the requisite state authority it is ineffectual. It is true that it is not the practice of the War Department to issue instruments of approval in cases of this nature unless there is a showing of state authority for the work, and such a showing appears in the present case; but the action of the War Department has, of course, no binding effect upon the state, whose power in the matter is plenary and will not be interfered with by the federal government unless it come in conflict with the power vested in the federal government with respect to the protection, preservation and improvement of navigation." And see, to substantially the same effect, Judge Baldwin's soils under them, were not granted by the Constitution to the United States, but were reserved to the states respectively." I' The capacity of this ownership of submerged lands to accomplish control over bridges was well expressed in an analogous case supporting a state's right to compel an interstate railroad to abolish grade crossings. 17 The court said: , "To engage in interstate commerce the railroad must get on to the land and to get on to it must comply with the conditions imposed by the State for the safety of its citizens."
It is clear, however, that this ownership is subject to certain paramount rights in the federal government. ' The ultimate source of the federal power is the commerce clause since "commerce includes navigation. It is obvious that Congress, deriving its power in the premises from the commerce clause, could make the furtherance of landborne commerce its goal in bridge legislation, as well as aiding navigation or water-borne commerce. 23 Hence it is rather startling to note that the trend of legislation in Congress since 1880 on the subject of bridges over navigable waters shows consistently the aiding of navigation as the dominant purpose in the mind of the legislature; the development of land commerce has been either subordinated to navigation or, more frequently, ignored altogether.
All congressional bridge statutes of a general nature, prior to 1906, occur in Rivers and Harbors Acts.
The Secretary of War was entrusted with the protection of navigable waters as early as 1880. 24 His duties and powers under the act passed in that year were confined to the removal of "any sunken vessel or watercraft," but were extended in 1884 25 "to any railroad or other bridge [believed to be] an obstruction to the free navigation of" the navigable waters of the United States. His powers were slightly elaborated and fortified by penal provisions in 1888, 26 and while the act of 1890 27 curtailed his powers by specifying that only "unreasonable" obstructions were aimed at and by requiring notice to be given to interested parties before abatement, yet it amplified his powers greatly by providing that: 28 . . . it shall not be lawful hereafter to commence the construction of any bridge, bridge-draw, bridge piers and abutments, causeway or other works over or in any port, road, roadstead, haven, harbor, navigable river, or navigable waters of the United States, under any act of the legislative assembly of any State, until the location and plan of such bridge or other works have been submitted to and approved by the Secretary of War, or to excavate or fill, or in any manner to alter or modi- Stat. 400, [424] [425] fy the course, location, condition, or capacity of the channel of said navigable water of the United States, unless approved and authorized by the Secretary of War. ..."
Then follow certain provisos, one of which is to the effect that the act shall not be construed to authorize the construction of a bridge under state authorization alone 20 where the bridge is over a "navigable water not wholly within the limits of such State." -'
Passing over the act of 1892 31 as contributing no changes of substance, we come to the act of 1899. 2-By this statute, the prohibition against the construction of a bridge over navigable waters was made absolute "until the consent of Congress to the building of such structures shall have been obtained and until the plans for the same shall have been submitted to and approved by the Chief of Engineers and by the Secretary of War..."
Then follows a proviso whose chief departure from that in the two preceding enactments lies in the substitution of an affirmative for a double negative and in other changes lessening ambiguity. The proviso in the 1899 Act reads:
"Provided, That such structures may be built under the authority of the legislature of a State across rivers and other waterways the navigable portions of which lie wholly within the limits of a single State, provided the location and plans thereof are submitted to and approved by the Chief of Engineers and by the Secretary of War before construction is commenced . . ."
The state of the law upon the taking effect of the Act of 1899 was the subject of exhaustive examination in Cummizgs v. Chicago. 3 3 In this case, the plaintiff-appellant having secured leave of the Secretary of War to construct a pier in a navigable stream, sought to enjoin the City of Chicago from interfering with the prosecution of the work. "Did Congress, in the execution of its power under the Constitution to regulate interstate commerce, intend by the legislation in question to supersede, for every purpose, the authority of Illinois over the erection of structures in navigable waters wholly within its limits?
Did it intend to declare that the wishes of Illinois in respect of structures to be erected in such waters need not be regarded, and that the assent of the Secretary of War, proceeding under the above acts of Congress, was alone sufficient to authorize such structures"? The answer given to the questions was an emphatic negative, the holding being that section 10 of the River and Harbor Act of 1899 35
is not so worded as to compel the conclusion that Congress intended, by that section, to ignore altogether the wishes of Illinois in respect of strudtures in navigable waters that are wholly within its limits." s The Court went on to say that, " . . . we will not at this time make any declaration of opinion as to the full scope of this power or as to the extent to which Congress may go in the matter of the erection, or authorizing the erection, of docks and like structures in navigable waters that are entirely within the territorial limits of the several States. Whether Congress may, against or without the expressed will of a State, give affirmative authority to private parties to erect structures in such waters, it is not necessary in this case to decide. It is only necessary t6 say that the act of 1899 does not manifest the purpose of Congress to go to that extent under the power to regulate foreign and interstate commerce and thereby to supersede the original authority of the States. The effect of that act, reasonably interpreted, is to make the erection of a structure in a navigable river, within the limits of a State, depend upon the concurrent or joint assent of both the National Government and the state government. The Secretary of War, acting under the authority conferred by Congress, may assent to the erection by private parties of such a structure. Without such assent the structure cannot be erected by them. But under existing legislation they must, before proceeding under such an authority, obtain also the assent of the State acting by its constituted agencies. Congress, in such cases, exercises its supervisory control through the device of compulsory submission of the plans to the Secretary of War. 4" It had been the practice prior to 1906 in the case of bridges over navigable waters not wholly within one state to supplement state authorization 4" by a special act of Congress. The strongest motivating force behind the legislature, therefore, was the reduction of the length of the various special acts required in the case of each bridge over navigable waters not wholly within one state. This is apparent from the committee report 4 2 on the bill made to the House of Representatives. The report said:
"The purpose of the bill is to establish uniform regulations in regard to the construction and operation of bridges over navigable waters when hereafter authorized by Congress. A further purpose is to prevent the cumbering up of the statute books by repeating in each bridge bill the same provisions, and also to shorten the time for considering and reading bridge bills in the two Houses of Congress." ," Ill. 1917) . In this case, the libelants sued for damages to a sailing vezzel. The bridge was built in the winter of [1913] [1914] , and the libelants alleged it unreasonably obstructed navigation in that it offered a clearance of only 120 feet above water, so that the masts of the libelants' vezsel were brol:en in passing under it. The respondents pleaded as a defense (1) that the bridge was authorized by the Secretary of War under the Act of 1899; and in case this should be held insufficient, they pleaded (2) that they had secured the state's consent to the bridge as well. The court, following Lake Shore & M. S. Ry. v. Ohio, szpra note 15, held the federal permit by itself insufficient, but held the possession of permits from both governments a complete defense, saying, at 192: "The Chicago river is wholly within the state of Illinois. . . . The state has the power to authorize the construction of the bridge; the Secretary of War had the power to permit or refuse to permit the bridge to be built, his discretion being controlled by the effect the proposed bridge would have upon commerce and navigation. It follows that two permits are essential to the construction of such bridges, one by the state, or its authorized agent, and the other by the United States government through the Secretary of War. The respondents have secured both. The bridge was therefore duly authorized, and was a lawful structure."
-As was pointed out szpra notes 29, 30, the act of 1883 in effect declared state authorization inadequate in such cases. The more e.plicit provisions of the same purport in the act of 1899 were referred to -upra at page 814.
42 H. R. RP. No. 182, 59th Cong. 1st Sess., at 1.
-The report went on to say: "Under the practice now in force the Committee on Interstate and Foreign Commerce of the House and the Committee on Commerce of the Senate, having jurisdiction of bridge bills, require the insertion in each bill of certain provisions. These provisions make the bill long, take up the time of the two Houses of Congress in the reading of them, and add to the length of the laws when enacted.
Congressman Mann, of Illinois, a member of the committee which signed the report, gave a further elucidation of the purpose of the bill on the floor of the House. 44 It is significant that in the typical special bridge act, Congress gives not its "consent" but its "authority." 5 Another feature of the Act of 1906 is its continuation of the policy of the Act of 1899 in making aid to navigation its dominant purpose rather than aid to railroads engaged in interstate "The present bill gathers these provisions into one general law, so that hereafter a bill to authorize the construction of a bridge may be in form similar to the following:
"'A Bill to authorize John Doe Railroad Company to construct a bridge across the Richard Roe River, at or near Black Acre.
"'Be it enacted by the Senate and House of Representatives of the United States of America in Congress assembled, That the John Doe Railroad Company, its successors and assigns, be, and they are hereby, authorized to construct, maintain and operate a bridge across the Richard Roe River, at or near Black Acre, in the State of , in accordance with provisions of the act entitled "An act to regulate the construction of bridges over navigable waters, approved "Mr. Mann: As I said before, the right, so far as the Government is concerned, is a mere license, a right to prevent the construction of bridges, and under the existing statute the Secretary of War is authorized, so far as the Government is concerned, to give consent to the erection of bridges over any stream wholly within the limits of a State. Of course, the power to construct the bridges must be derived from the State itself, but the Government does not interfere with the right to do this. In other words, the power of the Government is not exercised to regulate interstate commerce, but to prevent the interference with navigation and navigable commerce. This has an important bearing on the question of the supersession of state laws by federal bridge legislation.2
The Supreme Court has not been forward in citing the Act of 1906 in litigation concerning bridges, booms, wharves, etc., erected under state authority, which has reached it since the effective date of the act. 47 This is probably due to the failure, already adverted to, of the Act to include criteria for ascertaining whether or not in a particular case state legislation is allowed to retain vitality. On the other hand, the Act of 1906 was discussed by the Supreme Court of Washington in the case of In re Westlake Avenue, 1 and the following conclusion reached: 9 "From authorities cited, and the history of Congressional legislation, it is manifest that the national policy as to waters lying wholly within a state has at all times been that the state, or its authorized representatives, shall, in the first instance, select locations and adopt plans for bridges, but that prior to actual construction, and for the protection of navigation, such locations and plans shall be approved by the secretary of war." 
.

IV. THE SUPERSESSION OF STATE LEGISLATION BY FEDERAL BRIDGE STATUTES
We have seen that in the case of bridges over navigable waters wholly within one state the federal laws go no further than to require the approval of the Secretary of War of the plans for the bridge, the permission to build it having been previously secured from the state. Hence, in the case of such bridges, no contention of any supersession of state laws by the mere license or approval issued by the Secretary of War could possibly have any foundation.
And such contentions whenever made have been summarilyi dismissed.52
A more difficult question arises where the bridge is over navigable waters not wholly within one state. As to such bridges, Congress has always made it a practice to authorize them by special legislation, the Bridge Act of 1906 being designed to facilitate and abbreviate the special legislation to be adopted in each case. 3 The same question arises where Congress has, even though the bridge is over navigable waters wholly within one state, seen fit to authorize it by special act in the typical forn.5
Has such a special bridge act the effect of superseding state laws conditioning the right to build bridges?
The general principle concerning supersession, to be induced Here the plaintiff sought damages caused by the obstruction to navigation effected by a bridge, and an injunction against its continuance. The bridge plans had not received the approval of the Milwaukee city council (which under the law of the state had jurisdiction over such matters), but the city itself was the builder. The plans, however, had the approval of the Secretary of War. The court held such approval conclusive to the effect that navigation was not obstructed; and since proof of obstruction was part of the plaintiff's case, the consequence of the court's holding was a dismissal of the complaint. To substantially the same effect is from the numerous cages on the subject, is that an intention on the part of Congress to supersede or suspend, through enact, ments under the commerce clause, the exercise of the reserved powers of a state should not be inferred "unless, and except so far as, its purpose to do so is clearly manifested." ; There is, in other words, no necessity of implying such an intention "unless the act of Congress fairly interpreted is in actual conflict with the law of the State." 51
Nothwithstanding an observation made at circuit by Mr. Justice Bradley to the effect that "It is commerce, and not navigation, which is the great object of constitutional care," 7 the fact remains that the bridge acts, including that of 1906, show aid to navigation as their dominant purpose.
This being so, it is difficult to imply in such acts an intention to supersede state laws which, too, have as their purpose aid to navigation. It happens, however, that the only decisions involving bridges erected under the sanction of special acts have held otherwise. In one of these, Stockton v. Baltimore & New York R. R., O is manifest an inclination on the part of the court to disregard the iiitcat of Congress in the acts then in force and to focus attention upon the power of Congress. Had the complainant's solicitor not tried to prove too much, he might have succeeded in his efforts to have the state's concurrent power of bridge authorization upheld-in the absence, at any rate, of a more unequivocal expression of an intent to dispense with it than was there present. In another case, People v 59 Supra note 57. The bridge -was an interstate bridge authorized by 24 Stat. 78 (1886) . For further references to this case see i zfra notes 70-35.
Go Supra note 45.
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of the consequences of denying to Congiess the power to effect a supersession. The decision is sustainable as a correct exposition of the obligation of contracts clause of the constitution.
2
As an authority on state and federal control over navigable waters, an astute writer has pointed out excellent reasons why it merits scant respect. "If the consent of a state were necessary before a bridge could be built over navigable waters within its borders, the power of regulating commerce among the states and with foreign nations would reside in the states and not in Congress. In the case at bar, Congress has authorized the construction of the bridge notwithstanding the opposition of the state of New Jersey. Its power to do this was plenary and may not be interfered with by that state."
The Supreme Court affirmed on the ground that the state had consented to the bridge and that questions of congressional power or intent were not before it.65
61 As to the essential question in the case, the court said, at 224, 126 N. E. at 808: "Can the legislature of New York state interfere with the plenary power of Congress to authorize this bridge for interstate commerce by depriving the corporation, authorized and vested with a grant of franchise from Congress, of the power intra vires to avail itself of the franchise by subsequently imposing the penalty of the injunction and forfeiture of its charter for exercise of the franchise? The answer must be in the negative." The only holding in this case is that the state had not effectively substituted its veto for its previously given consent. In the first place the state was "not opposed to the construction of a bridge at the location selected" (page 208). In the second place the state had affirmatively given consent to the construction of a bridge with more than one span at the point in question [N. Y. Laws 1913, c. 388-the franchise conferred by this Act not being subject to a reserved right to amend, alter or repeal) ; thereafter the bridge was authorized by Act of Congress (38 Stat. 308 (1914) ] and plans were approved by the Secretary of War. It was only after such approval had occurred that the state attempted to withdraw its consent, but the withdrawal was by an act which was void as an impairment of the obligation of a contract. 
At 82.
65 Supra note 3. Specifically, the court held that the consent given by the State of New Jersey in N. J. Laws 1860, c. 64, to the erection across Newark Bay of a two-track swing-draw bridge "expanded" to include and sanction the erection in 1923 of a four-track bridge with stone arches and a vertical lift draw. It had generally been supposed that state grants in derogation of the public's right of navigation were to be strictly construed and to be deemed disposed to "contract," if anything, rather than "expand"
One of the strongest arguments for implying a supersession of state laws is the attainment of uniformity of commercial regulations. But the Constitution exacts a rule of construction favoring uniformity in those cases only "where such uniformity is practicable. Where, from the nature of the subject or the sphere of its operation the case is local and limited, special regulations adapted to the immediate locality could only have been contemplated." 13 Upon such subjects, and bridges would seem to be included among them,6 7 congressional non-action does not mean the negation of state power but simply that "for the time being, and until Congress sees fit to act, they may be regulated by State authority." s Hence, we are thrown back upon the criteria already cited r" for the determination of the question of whether state legislation has been superseded or not, and the bases for inferring supersession are insufficient. It would be easy to insert either in the Act of 1906 or in each special act passed under it some such phrase as "the law of any State or the decision or order of any State authority to the contrary notw;.ithstanding." 70 This raises the constitutionality of such a proviso. 8567 (6) (c) , U. S. C., Tit. 49, § 5 (6) (c). In the act authorizing a bridge over the Ohio River connecting Steubenville, Ohio, with a point opposite in Virginia, Congress declared that either a named Ohio corporation or a named Virginia corporation might "complete, maintain and operate said road and bridge, . . . anything in any law or laws of the above-named States to the contrary notwithstanding' 12 Stat. 569, at 570 (1862). It must be admitted, however, that in practice it is more frequent to find express provisions for state consent, so that silence leads to the inference that state consent is dispensed with. See for the District of Oregon had enjoined the construction of a bridge on the ground that the bridge company had secured state authorization 72 alone and not federal, and that such authorization was no authorization at all because the state laws had been superseded. All the complainant was able to show, however, was certain general provisions for the freedom of navigable waters in the Oregon Statehood Act 7 3 and the appropriation and expenditure by Congress of certain sums for dredging the Willamette River.7 4 This, the court (reversing the court below) held, was not such a covering of the field as to effect a supersession of the state's power to authorize the bridge in question. But as to the power Congress might have exerted, the court said: 11 "We do not doubt that Congress, if it saw fit, could thus assume the care of said streams, in the interest of foreign and interstate commerce; we only say that, in our opinion, it has not done so by the clause in question. And although, until Congress acts, the States have the plenary power supposed, yet, when Congress chooses to act, it is not concluded by anything that the States, or that individuals by its authority or acquiescence, have done, from assuming entire control of the matter, and abating any erections that may have been made, and preventing any others from being made, except in conformity with such regulations as it may impose. It is for this reason, namely, the ultimate (though yet unexerted) power of Congress over the whole subject matter, that the consent of Congress is so frequently asked to the erection of bridges over navigable streams.
It might itself give original authority for the erection of such bridges when called for by the demands of interstate commerce by land; but, in many, perhaps the majority of cases, its assent only is asked, and the primary authority is sought at the hands of the State."
In Stockton v. Baltimore & New York R. R.,7 the court after giving, as has already been remarked, 77 insufficient heed to congressional intent, proceeded to declare affirmatively that Congress possessed the power by virtue of the commerce clause to supersede and deprive of vitality all state legislation designed to 72 Or. Laws 1878, 55.
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circumscribe with conditions the right to build bridges for use in interstate commerce. Mr. Justice Bradley, in a vigorous opinion, said: 78 "Nor have we any doubt that, under the same power, the means of commercial communication by land as well as by water may be opened up by congress between different states, whenever it shall see fit to do so, either on failure of the states to provide such communication, or whenever, in the opinion of congress, increased facilities of communication ought to exist. Hitherto, it is true, the means of commercial communication have been supplied, either by nature in the navigable waters of the country, or by the states in the construction of roads, canals, and railroads, so that the functions of congress have not been largely called into exercise under this branch of its jurisdiction and power, except in the improvement of rivers and harbors, and the licensing of bridges across navigable streams. But this is no proof that its power does not extend to the whole subject in all its possible requirements. Indeed, it has been put forth in several notable instances, which stand as strong arguments of practical construction given to the constitution by the legislative department of the government."
By far the most interesting part of Mr. Justice Bradley's opinion is that disposing of the argument that Congress had no power to authorize the use, as a foundation for bridge piers, of submerged lands owned by the state without either securing the state's consent to such use of submerged lands, or else taldng title thereto by condemnation. The argument probably made to him was that the commerce power must be exercised with due regard to the requirements of the Fifth Amendment; -1 that a state is a "person" entitled to invoke the amendment; ' that a corporation "cannot acquire a right to property by [its] desire to use it in commerce among the States." S But to this Mr. Justice Bradley found several answers. In the first place, he pointed out that to make the erection of a bridge hinge on state consent to the use of necessary lands "brings us to a reductio ad absurdum. It interposes an effectual barrier to the execution of a constitutional power vested in Congress." 82 The consent of the state legislature is not necessary to the acquisition of property or to its use by the federal government, "but only to the exclusion of state jurisdiction over the place." 13 In the second place, disposing of the suggestion that Congress ought first to have condemned the submerged lands on which the bridge piers were to rest, he pointed out that since the state's ownership of submerged lands is not absolute but is "an ownership held, not for the purpose of emolument, but for public use, especially the public use of navigation and commerce," 8" it should be held to follow that "the appropriation of a few square feet of the river bottom to the foundation of a bridge which is to be used for the transportation of an extensive commerce in aid and relief of that afforded by the water-way" 11 constituted, in effect, no diversion of the state's property from its original public use and hence no taking requiring compensation. 85 At 20. 86 The power of the United States to condemn foreshore lands for the advancement of powers conferred on the federal government by the Constitution was recognized obiter in an early case, Pollard's Lessee v. Hagan, supra note 16. The court had before it no question of power under the commerce clause but merely a patent from the federal government to lands under water. This patent was held insufficient to support an action of ejeetment, but the court said, at 230: "This right of eminent domain over the shores and the soils under the navigable waters, for all municipal purposes, belongs exclusively to the states within which their respective territorial jurisdictions, and they, and they only, have the constitutional power to exercise it. To give to the United States the right to transfer to a citizen the title to the shores and the soils under the navigable waters, would be placing in their hands a weapon which might be wielded greatly to the injury of state sovereignty, and deprive the states of the power to exercise a numerous and important class of police powers. But in the hands of the states this power can never be used so as to affect the exercise of any national right of eminent domain or jurisdiction with which the United States have been invested by the Constitution. For, although the territorial limits of Alabama have extended all her sovereign power into the sea, it is there, as on the shore, but municipal power, subject to the constitution of the United States, 'and the laws which shall be made in pursuance thereof.'" [Italics ours]. And its existence was vigorously upheld in the Stockton case, supra note 57, where the court said, at 19: "If it is necessary that the United States government should have an eminent domain still higher than that of the state, in order that it may fully carry out the objects and purposes of the constitution, then it has it. Whatever may be the necessities or conclusions of theoretical law This seems sound from a practical viewpoint. If a state does object to a bridge, but is prevented by the Federal Constitution from giving effect to its objection, money damages measured merely by the value of the submerged lands physically taken for pier purposes are so incapable of compensating for the severe consequential loss caused by the bridge,T as to justify dispensing with their assessment and payment under the maxim de mnms non curat lex.
Theoretically, too, the quoted passages are sound. Although Mr. Justice Bradley was unable to support his utterances with authorities, nevertheless his words were quoted with at least tacit approval by the Supreme Court in Screnton v. Whcclr. 8 , a case which, however, dealt simply with the erection on submerged lands of a pier whose function was to improve navigation and not to support a bridge. In this connection, it is worthy of note that in practically every case in which the Supreme Court has had to define the nature of that federal overlordship, so to speak, to which the state's title to submerged lands is subject, it has seemingly taken conscious care to describe the federal right as a right to aid navigation by freeing it from state-sanctioned as to eminent domain or anything else, it must be received as a postulate of the constitution that the government of the United States is invested with full and complete power to execute and carry out its purposes. And as one of these purposes is the regulation of commerce among the several states, and as that involves the needs and ways of intercommunication, it follows that congress may provide for these necessities whether the states co-operate and concur therein or not." And see Cherokee Nation v. Southern Kansas Ry., 135 U. S. 641, 656, 10 Sup. Ct. 965, 971 (1890) .
, The greatest element of loss to the state or its political subdivisions in the typical case is the impaired value for tax purposes of waterfront property upstream from the bridge. The loss is more directly felt where, as in Newark v. Central R. R. Co. of New Jersey, supra note 3, the municipality owns such waterfront lands itself and has built docks and warehouses upon them. Even here the loss, under the rule laid down in Miller v. New York, 109 U. S. 385, 392-4393, 3 Sup. Ct. 228, 229 (1883) is generally deemed too remote to warrant either damages or injunctive relief. The contrary decisions in Barnes v. Racine, 4 Wis. 454 (1856) Sup. Ct. 48, 55-56 (1900) . In two other cases, Willamette Iron Bridge Co. v. Hatch, supra note 45, and California v. Pacific R. R., 127 U. S. 1, 8 Sup. Ct. 1073 (1888 , Mr. Justice Bradley, speaking for a unanimous bench, used language of the same tenor as that previously employed by him in the Stockton case. See the comment to this effect in Luxton v. North River Bridge Co., supra note 13, at 532, 14 Sup. Ct. at 893. Yet none of these cases passed upon the right of uncompensated taking of state-owned submerged lands sanctioned by the Stockton case.
obstructions. One of the most recent illustrations is United States v. Holt State Bank, 1 9 where the court said: 90 "It is settled law in this country that lands underlying navigable waters within a State belong to the State in its sovereign capacity and may be used and disposed of as it may elect, subject to the paramount power of Congress to control such waters for the purposes of navigation in commerce among the States and with foreign nations, . . . ."
On the other hand, the federal government could not aid navigation at all if it were not for its power to aid commerce0 1 The power thus upheld is greater rather than less when traced to its source. Hence, where the taking of state-owned submerged lands is to aid land-borne commerce by the erection of a bridge, the power of Congress is still unchallengeable. Into this particular neck of the vast woods of commerce power jurisprudence, the Supreme Court has not yet entered; but when it does so it is safe to prophesy that the highway of its considered judgment will follow closely the trail which Mr. Justice Bradley blazed in 1887.
CONCLUSION
Under existing law, where a bridge is to be erected over navigable waters wholly within one state, it is sufficient if the bridge builder secures authorization from the state and has the plans and specifications for the bridge approved by the Secretary of War. There is nothing, however, to prevent the builder procuring in the first instance a special act of Congress. This, by the weight of authority, renders state statutes qualifying the right to build bridges nugatory.
If the bridge is over navigable waters not wholly within one state, the state authorities are without jurisdiction and authorization should be secured by special act of Congress. This procedure is contemplated in such cases by the Bridge Act of 1906. The approval of the plans and specifications by the Secretary of War will usually be insisted upon in the Act. The power of Congress to dispense with state assent to any bridge employed to further interstate commerce is absolute.
